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A. Claimant's Appeal 
Claimant has appealed the Idaho Industrial Commission's Order to ClarifY. This Order 
granted the Defendants Respondents-Cross Respondents, Steel West, Inc. ("Steel West") and its 
surety, Idaho State Insurance Fund ("Surety), a credit for permanent partial impairment (PPI) 
benefits the Surety paid to the Claimant in 2006-2007 to be applied against the total and 
permanent disability benefits award to Claimant in July 2012, with a start date of August 2010. A 
more detailed statement of the facts and prior proceedings can be found in Claimant-Appellant-
Cross Respondent's ("Claimant") Brief and Steel West/Surety's Brief. Claimant submits this 
Reply Brief to address the issues and arguments set out in Steel West/Surety's Brief. For any 
other arguments outside this limited scope, Claimant would refer the Court to his opening Brief. 
The amount at issue in this case is relatively small. However, the outcome of this case is 
extremely important and carries with it substantial implications that will affect many worker's 
compensation cases in the future. The Surety in this case is asking this Court to grant worker's 
compensation insurance companies a new credit which could be applied to a substantial portion 
of future total and permanent disability cases. Millions of dollars in future workers compensation 
benefits are at stake here, in this case of first impression. Claimant submits the Surety's request 
for this new credit should be rejected by this Court because there is no provision in Idaho 
worker's compensation law for such a credit. 
B. ISIF'S Appeal 
None of the Defendants in this case have disputed or appealed the Commission's finding 
that the Claimant is 100% disabled. However, ISIF and Steel West/Surety cannot agree on who 
should pay the Claimant. The Commission held ISIF liability had been established and 
Claimant's total and permanent disability benefits should be paid pursuant to Idaho Code § 72-
408, and apportioned between Steel West/Surety and ISIF as calculated by the Carey formula. 
ISIF has appealed from this decision. 
The Claimant has met his burden of proof and the Commission found him to be totally 
and permanently disabled. Claimant is entitled to total and permanent disability benefits pursuant 
to Idaho Code § 72-408. Claimant does not care who pays him these benefits. Claimant takes no 
position as to the ISIF's appeal and leaves this decision to the good judgment of this Court. 
II. GIVING CONTEXT TO THE ISSUE IN CLAIMANT'S APPEAL 
Steel West/Surety seeks to have the PPI benefits it paid to Claimant deducted from 
Claimant's subsequent total and permanent disability benefits. This includes PPI benefits that 
were paid in 2006-2007 and in 2010. Claimant readily admits that the 2010 PPI benefits he was 
paid should be deducted from his award of total and permanent disability benefits because these 
two benefits overlap. Conversely, Claimant submits that he is entitled to keep the 2006-2007 PPI 
benefits he was paid in the sum of $11,946.00 without any reduction of his total and permanent 
disability benefits awarded in July 2012 and relating back to August 2010. Therefore, the issue 
raised by Claimant's appeal is one dealing with the interplay and relationship between PPI 
benefits and subsequent total and permanent disability benefits. 
When deciding this issue, the most important thing to keep in mind is the timing of these 
two benefits. This is because in some instances PPI benefits overlap with total and permanent 
disability benefits and sometimes they do not overlap with them. The following two scenarios 
depict common situations of the timing of PPI payment benefits in relation to total and 
permanent disability payments. To aid the Court in understanding these two scenarios, two 
attachments, Exhibit "A" and Exhibit "B", have been provide as a visual depiction of the timing 
of benefit payments, in the form of a timeline. 
2 
A. Scenario One - Overlapping Income Benefits (Exhibit "A") 
In the first scenario, a worker is injured while on the job and as a result is unable to work 
for a period of time. Depending on the injury, the worker mayor may not have surgery during 
this time. During this period of recovery, the Employer/Surety pays the injured worker total 
temporary disability (TTD) benefits or income benefits while the worker recovers. See Idaho 
Code § 72-408. At some point in the process the injured worker is declared to have reached 
maximum medical improvement (MMI). See Idaho Code § 72-422. Once MMI is reached, a 
doctor gives the worker an impairment rating, which is paid out to the injured worker in the form 
of partial impairment (PPI) benefit payments. See Idaho Code §§ 72-422, 72-428, 72-429. These 
PPI benefits are paid to the worker based upon the year the injury occurred and are calculated 
using the worker's percentage of impairment or impainnent rating. See Idaho Code §§ 72-428, 
72-429. 
Afterwards, a hearing is held or a settlement is reached wherein a worker's impairment 
rating is considered along with other nonmedical factors to determine whether the worker is 
partially disabled or totally and permanently disabled. See Idaho Code § 72-425. If the worker is 
found to be or if a settlement is reached finding the worker to be totally and permanently 
disabled, his total and permanent disability benefits relate back to the date he was declared to 
have reached MMI. Total and permanent disability benefits are then paid to the injured worker 
from the date of MMI until death. See Idaho Code § 72-408. Central to this scenario is the fact 
that the injured worker never returns to work. 
Thus, in this scenario because the total and permanent disability benefits relate back to 
the date of MMI, these benefits overlap with the prior paid PPI benefits. See Exhibit "A" for a 
depiction of the time line of these events and the timing of workers compensation benefits paid in 
this hypothetical scenario. 
3 
Claimant concedes that in this situation an injured worker is not entitled to be paid PPI 
benefits in addition to total and permanent disability benefits when the two benefits overlap or 
are received at the same time. The injured worker can only receive one income benefit at a time. 
B. Scenario Two - Non-Overlapping Income Benefits (Exhibit "B") 
The second scenario leading to an award of total and permanent disability benefits, which 
occurred in this case, features an accident, then surgery and early payment of PPI benefits, !! 
return to work and then a gradual deterioration in condition leading to a second surgery and a 
finding of total and permanent disability. In this case, Claimant was injured at work in January of 
2005 and underwent surgery in May of2005. During Claimants time of recovery, from March 
until August of2005 he received TTD benefits pursuant to Idaho Code § 72-408. At the end of 
his recovery period, Claimants TTD benefits ended and Claimant went back to work. Shortly 
thereafter, Claimant was declared to have reached MMI and Dr. Himmler gave him an 8% whole 
person impairment rating for his 2005 back injury.! See Idaho Code § 72-422. Joint Exhibit "G" 
at 14. This 8% impairment rating translated into PPJ benefit payments in 2006-2007 in the sum 
of$II,946.00. See Idaho Code §§ 72-428, 72-429. Claimant had already returned to work in 
August 2005. Joint Exhibit "V" at pA. 
Over time Claimant's injury gradually deteriorated and Claimant was unable to work for 
a second time. Claimant had a second back surgery in April 2009. During the time of this second 
recovery Claimant again received TTD benefits pursuant to Idaho Code § 72-408. These TTD 
benefits were paid from April 2009 to September of 20 10. Joint Exhibit "V" at pA. Claimant's 
recovery period ended after he reached MMI in August of201 O. At this point Claimant received 
1 Dr. Himmiler also gave an additional 5% impairment rating for sexual dysfunction from the 2005 accident. Surety 
paid this impairment. However, this rating was denied by the Commission. The $7,466.25 paid by Surety on this 
impairment constitutes an overpayment. Surety is entitled to a credit for this overpayment. 
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an additional 2% impairment rating from Dr. Simon, the Surety's IME doctor. This new rating 
translated into a second issuance ofPPJ benefits in the amount $2,986.50. See Idaho Code §§ 72-
428, 72-429. A hearing was held in November of2011 and ultimately in July 2012 the Industrial 
Commission found Claimant to be totally and permanently disabled, with his disability relating 
back to the August 2010 MMI date. See Exhibit "B" for a depiction of the time line of these 
events and the timing of workers compensation benefits paid. 
In this case, Claimant received PPI benefits at two separate times. He received one set of 
PPI benefits payments in 2006-2007 after being awarded an 8% impairment rating upon reaching 
MMI after the first surgery and a second set of PPJ benefits payments in 2010 after being 
awarded an additional 2% impairment rating upon reaching MMI after the second surgery. 
This is where the timing of PPI benefits is so important. Commission found that the 
Claimant was totally and permanently disabled. Commission ordered that the Claimant begin 
receiving total and permanent disability benefits as of August 2010, the date he reached MMI. 
Claimant had been paid $2,986.50 in PPJ benefits in September and October of201 O. Claimant 
concedes Surety is entitled to a credit of $2,986.50 for these PPI benefits, which are associated 
with the additional 2% impairment rating, because they overlap the total and permanent 
disability benefits. Claimant cannot receive both PPJ benefits and total and permanent disability 
benefits at the same time. There can be no overlap in income benefits. 
However, Claimant submits that the 2006-2007 PPI benefits in the sum of $11 ,946.00 
were paid at a separate time and do not overlap with his total and permanent disability benefits, 
which were awarded in July 2012 and relate back to August 2010. Since there is no overlap 
between the 2006-2007 PPI benefits and his total and permanent disability benefits, Claimant 
should not have to pay the 2006-2007 PPI benefits back. 
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Scenario two happens often were the claimant attempts to return to work after being 
injured and is successful for a period of time working at his pre-injury wage job with some 
modifications or perhaps no modifications. His condition later deteriorates and he becomes 
totally and permanently disabled. The new credit requested by the Surety in this case will only 
arise in a situation like scenario two. Claimant submits for the reasons set forth in his opening 
brief and for the reasons set forth below, Idaho Worker's Compensation law does not provide a 
credit for PPI benefits that are later followed by a finding of total and permanent disability. 
Worker's compensation claims are 100% statutory creation. If the statutes do not provide for a 
credit for PPI benefits that are later followed by a finding of total and permanent disability, the 
Surety should not be given a credit for prior paid PPI benefits. 
III. ARGUMENT 
A. STEEL WEST/SURETY'S BREIF IGNORES MANY OF THE RELEVANT 
WORKER COMPNSATION BENEFIT STATUTES AND THEREBY FAILS TO 
COME TO A SUPPORTABLE CONCLUSION 
As the Court is well aware, Idaho Worker's Compensation is statutorily driven and 
therefore, all benefits paid to an injured worker are paid pursuant to statute. See Idaho Code §§ 
72-408, 72-428, and 72-429. Claimant and Steel West/Surety both agree that this Court's 
decision as to whether Steel West/Surety will be granted a credit for the 2006-2007 PPI benefits 
paid to the Claimant will be a matter of statutory interpretation. To aid the Court in this process, 
Claimant and Steel West/Surety both provided Idaho case law explaining this statutory 
interpretation process. 
Claimant's Brief cites case law indicating that this COUlis primary function in interpreting 
statutes is to "give effect to the legislative intent." Parkwest Homes, LLC, v Barnson, 302 P. 3d 
18,22 (2013) The Court should look first to the language of the statute, if the statutory language 
"is unambiguous, its plain language controls." Pioneer irrigation Dist. v. City of Caldwell, 153 
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Idaho 593, 597 (2012). But, if the statutory language is not plain or is ambiguous, the Court can 
"ascertain legislative intent" from three sources: 1) the statute's context, 2) the statutes 
legislative history, and 3) the public policy in support of the statute. !d. Additionally, Claimant 
points out that when, dealing with Idaho worker's compensation laws, this Court has consistently 
adhered to the well-established principle ofliberally construing the law in favor of claimant. 
Haldiman v. American Fine Foods, 117 Idaho 955, 956 (1990). 
Steel West/Surety's Brief focuses on additional authority concerning the Court's role in 
interpreting statutes. Steel West/Surety points out that under Idaho case law, statutes should be 
read and construed together when they are "in pari material." City of Sandpoint v. Sandpoint 
lndep. Highway Dist., 139 Idaho 65, 69 (2003). "Statutes are in pari material if they relate to the 
same subject." Id. 
Steel West/Surety apparently included this additional authority because it felt that 
Claimant's Brief did not consider all the statues relating to the issue of crediting prior paid PPI 
benefits. However, oddly enough, Steel West/Surety's brief considers only three statues under 
Idaho Workers' Compensation law, Idaho Code §§ 72-425, 72-406 and 72-332, to support its 
position that it is entitled to a credit for prior paid PPI benefits. But, none of the aforementioned 
sections are used to describe or determine an injured worker's benefits. Rather, the injured 
worker's benefits are found in Idaho Code §§ 72-408, 72-428 and 72-429. Therefore, because of 
its failure to consider the statutes that actually provide a worker with benefits, Steel 
West/Surety's statutory construction analysis falls well short of the standard it cited in City of 
Sandpoint and therefore, the argument set forth in its brief cannot come to a supportable 
conclusion. Steel West/Surety's analysis is missing the most important worker's compensation 
statutes - the benefits statutes which are front and center in this case because the issue in this 
appeal is limited to the payment of specific worker's compensation benefits. By construing all 
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the Idaho Workers' Compensation statutes together that deal with a worker's benefits it can be 
shown that Idaho law does not entitle Steel West/Surety a credit for prior paid PPI benefits it 
paid to Claimant in 2006-2007. 
B. IDAHO WORKER'S COMPENSATION STATUTES REQUIRE A TWO-STEP 
PROCESS TO DETERMINE HOW MUCH A CLAIMANT SHOULD BE PAID 
AFTER THEY COME TO MMI. STEP ONE REQUIRES A DETERMINATION 
OF THE PERCENTAGE OF DISABILITY TAKING INTO CONSIDERATION 
ALL MEDICAL AND NONMEDICAL FACTORS PURSUANT TO IDAHO 
CODE § 72-425. STEP TWO REQUIRES A CALCULATION OF BENEFITS 
PURSUANT TO IDAHO CODE § 72-428 OR 72-429, FOR PERMANENT 
PARTIAL DISABILITY BENEFITS AND IDAHO CODE, AND § 72-408, FOR 
TOT AL AND PERMANENT DISABILITY BENEFITS. 
1. General Overview Of Two-Step Process 
Idaho Code § 72-425 is cited as the sole statutory basis for the Idaho Industrial 
Commission's decision in the Order to Clarify. Claimant agrees that once an injured worker 
comes to MMI and he submits his worker's compensation claim to the Commission, Idaho Code 
§ 72-425 is the code section that sets out the factors that the Commission must examine to 
determine a claimant's permanent disability. This section ofthe Idaho Code requires that the 
Commission take into consideration both medical (impairment rating) and nonmedical factors in 
determining the percent of permanent disability: 
72-425. Permanent disability evaluation. "Evaluation (rating) of permanent 
disability" is an appraisal of the injured employee's present and probable future 
ability to engage in gainful activity as it is affected by the medical factor of 
permanent impairment and by pertinent nonmedical factors as provided in section 
72-430, Idaho Code. 
Idaho Code § 72-425. 
After the percentage of permanent disability has been fixed, the Commission cannot look 
back to Idaho Code § 72-425 to calculate the amount of worker's compensation benefits to be 
paid to a claimant and if any credits should be given to the surety. Instead the Commission must 
next move on to step 2 to calculate the amount of benefits to the claimant by turning to Idaho 
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Code § 72-428 or 72-429, in cases of "less than total and pennanent disability" or penn anent 
partial disability cases, and Idaho Code § 72-408, for total and pennanent disability or 100% 
disability cases. 
2. Statutory Basis For Calculation Of Permanent Partial Disability Benefits 
Idaho Code § 72-428 reads in pertinent part as s follows: 
72-428. Scheduled income benefits for loss or losses of use of bodily 
members. An employee who suffers a penn anent disability less than total and 
pennanent shall, in addition to the income benefits payable during the period of 
recovery, be paid income benefits for such pennanent disability in an amount 
equal to fifty-five percent (55%) of the average weekly state wage stated against 
the following scheduled pennanent impainnents respectively ... 
Idaho Code § 72-428 (Emphasis added). 
It is clear that this section of the Idaho Worker's Compensation law applies to pennanent 
partial disability cases. As you examine the rest of this section ofIdaho's worker's compensation 
law it also becomes clear that pennanent partial disability is inclusive of pennanent partial 
impainnent: 
(4) Total loss of use. Income benefits payable for pennanent disability 
attributable to pennanent total loss of use of [or] comparable total loss of use of a 
member shall not be less than as for the loss of the member. 
(5) Partial loss or partial loss of use. Income benefits payable for pennanent 
partial disability attributable to pennanent partial loss or loss of use, of a member 
shall be not less than for a period as the pennanent impainnent attributable to the 
partial loss or loss of use of the member bears to total loss of the member. 
(6) Delay in rating. Following the period of recovery, a pennanently disabled 
employee who has been afforded vocational retraining under a rehabilitation 
program shall be rated for pennanent impainnent only until completion of the 
vocational retraining program at which time he shall be rated for pennanent 
disability, deducting from any monetary award therefor amounts previously 
awarded for pennanent impainnent only. 
Idaho Code § 72-428(4)-(6) (Emphasis added) 
Clearly the Idaho legislature intended for the Commission to subtract PPI benefits 
previously paid to a claimant from an award of pem1anent partial disability or PPD benefits. 
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Most workers compensation injuries do not result in amputations or other scheduled 
conditions and therefore, like the Claimant in this case, the Commission has to tum to Idaho 
Code § 72-429 for the calculation of unscheduled permanent disabilities, inclusive of impairment 
ratings: 
72-429. Unscheduled permanent disabilities. In all other cases of permanent 
disabilities less than total not included in the foregoing schedule the amount of 
income benefits shall be not less than the evaluation in relation to the percentages 
of loss of the members, or ofloss of the whole man, stated against the scheduled 
permanent impairments, as the disabilities bear to those produced by the 
permanent impairments named in the schedule. Weekly income benefits paid 
pursuant to this section shall likewise be paid at fifty-five percent (55%) of the 
average weekly state wage for the year of the injury as provided in section 72-
428, Idaho Code. 
Idaho Code § 72-429 (Emphasis added) 
Claimant also points out to the Court that these PPI and PPD benefits are paid out at 55% 
of the average state weekly wage for the year in which the accident occurs. 
3. Statutory Basis For Calculation Of Total And Permanent Disability Benefits: 
If the Claimant is found to be totally and permanently disabled or 100% disabled, the 
Commission is required to tum to Idaho Code § 72-408, a completely separate section of the 
Idaho Worker's Compensation law, to calculate the total and permanent disability benefits: 
72-408. Income benefits for total and partial disability. Income benefits for total 
and partial disability during the period of recovery, and thereafter in cases of total 
and permanent disability, shall be paid to the disabled employee subject to 
deduction on account of waiting period and subject to the maximum and 
minimum limits set forth in section 72-409, Idaho Code, as follows: 
(1) For a period not to exceed a period of fifty-two (52) weeks, an amount equal 
to sixty-seven per cent (67%) of his average weekly wage and thereafter an 
amount equal to sixty-seven per cent (67%) ofthe currently applicable average 
weekly state wage. 
Idaho Code § 72-408 (Emphasis added) 
Claimant notes that these separate income benefits under Idaho law are paid out at 67% 
of the currently applicable average state weekly wage, as opposed to 55% of average state 
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weekly wage for the year in which the accident occurs. PPD benefits are separate and distinct 
from total and permanent disability benefits. 
4. PPD Benefits And Total And Permanent Disability Benefits Are Separate And 
Distinct 
Steel West/Surety reason for believing that the 2006-2007 PPI benefits it paid Claimant 
should be credited against the award of total and permanent disability benefits, stems from its 
belief that total and permanent disability benefits are inclusive ofPPI benefits. This is simply 
wrong. 
PPD benefits are inclusive ofPPI benefits and they are paid at 55% of the average state 
weekly wage in which the injury occurred. Total and permanent disability benefits are separate 
and distinct benefits which are paid at 67% ofthe current average state weekly wage. Total and 
permanent disability benefits are not inclusive of PPI benefits. Idaho Code § 72-408 would be 
the code section where this would be indicated and such a provision is not contained in this 
section of the Idaho code. 
In a case cited by Larson's Workers' Compensation (Larson's) for this proposition, an 
Oregon Supreme Court Case was highlighted in an effort to define the majority opinion in the 
United States, that prior paid PPD benefits (which in Idaho are inclusive ofPPI) should not be 
deducted from a subsequent award of total and permanent disability benefits. Arthur Larson, 
Larson's Workers' Compensation law § 92.02[3], Digest D92-25, (2013) (citing Gwynn v. State 
Acci. Ins. Fund Corp., 304 Ore. 345 (1987». In Gwynn, the Oregon Supreme Court stated: 
" ... there are four types of disability for which compensation is awarded. They 
are: (1) temporary partial disability; (2) temporary total disability; (3) permanent 
partial disability, and (4) permanent total disability. Any disability can only be 
classified at anyone time under one of those headings because each is exclusive 
of any other. 
Gwynn, 304 Ore. at 350. 
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Moreover, in Close v. General Construction Co. and State Insurance Fund, 61 Idaho 689 
106 P.2d 1007 (1940), this Court held that the Worker's Compensation law provides a special 
remedy not known to the common law and provides indemnities in lieu of common law rights. 
(Id at 694). In Close the Claimant lost his right leg at the ankle joint. Claimant's condition 
deteriorated and he ultimately had to have his right leg amputated below the knee. The State 
Insurance Fund argued they should receive a credit for the indemnity paid on the first 
amputation. The Court held "each indemnity" was intended to be separate and independent from 
every other indemnity. 
In Idaho each of these separate and distinct benefits have their own code sections and sets 
forth how the benefits are calculated and what credits can be deducted from each of these 
benefits. There is no provision for a deduction or credit to be given for previously paid PPI 
benefits from total and permanent disability benefits under Idaho Code § 72-408. 
C. THE COMMISSION ERRED WHEN IT OVERLOOKED IDAHO CODE § 72-408 
AND ERRONEOUSLY HELD THAT IDAHO CODE § 72-425 PROVIDES FOR A 
CREDIT TO BE GIVEN WHEN PPI BENEFITS ARE FOLLOWED BY AN 
AWARD OF TOTAL AND PERMANENT DISABILITY BENEFITS. 
Idaho Code § 72-408 provides the statutory basis for the payment of total and permanent 
disability benefits. Total and permanent disability benefits are not inclusive of and have no 
provision to subtract out PPI benefits if they have been previously paid. 
The Commission specifically held"[h laving determined that the prima facie elements of 
ISIF liability have been satisfied, it is next necessary to consider how responsibility for 
Claimant's permanent and total disability should be apportioned between the ISIF and employer 
per the formula adopted in Carey v. Clearwater County Road Department, 107 Idaho 109, 686 
P.2d 54 (1984)" R., p. 37. Idaho Worker's Compensation law requires the Commission to then 
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turned to Idaho Code § 72-408 to calculate the total and permanent disability benefits and answer 
questions about how the benefits are to be paid and if any credit should be given. 
When Steel West/Surety filed their Motion for Reconsideration and Clarification and 
asked for the credit for the PPI benefits previously paid, the Commission should have turned to 
Idaho Code § 72-408 to see if it provided for such a credit. Therefore, the Commission erred 
when it relied solely upon Idaho Code § 72-425 in its Order to Clarify, in finding that Steel 
West/Surety was entitled to a credit for 2006-2007 PPI benefits it paid to Claimant. The 
Commission erroneously looked to Idaho Code § 72-425 to answer the benefit calculation issue 
presented to it by Steel West/Surety. This was the wrong code section. The Commission had 
already determined that the Claimant was 100% disabled. The Commission erred when it 
completely overlooked step two, the calculation of a total and permanent disability benefits 
under Idaho Code § 72-408. The Commission should have turned to Idaho Code § 72-408 to 
answer this total and permanent benefit question so that it could determine whether or not any 
credit should be given for previously paid PPI benefits. The Commission relied on the wrong 
code section to answer this benefit question. Claimant requests that this Court reverse the 
Commission's decision granting Steel West/Surety a credit for PPI benefits the Surety paid 
Claimant and 2006 and 2007 in the sum of$11,946.00. 
D. STEEL WEST/SURETY MISCHARACTERIZES CLAIMANT'S POSITION ON 
CONCURRENT OR OVERLAPPING PAYMENT OF BENEFITS. 
On page 10 of their brief, Steel West/Surety argues that the Claimant has taken the 
position that an exemplar claimant who has been awarded a 60% PPI rating and who was later 
awarded total and permanent disability benefits would also only receive PPI benefits and total 
and permanent disability benefits all at the same time. This is not true. Steel West/Surety has 
misrepresented Claimant's position. 
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As set forth in Scenario one above, Claimant agrees that an exemplar claimant cannot be 
paid two separate income benefits at the same time. The Claimant agrees Steel West/Surety 
entitled to a credit for the 2% in PPI benefits Surety paid the Claimant in September and October 
2010, as against the total and permanent disability benefits which the Surety now owes him 
under the Commission's decision. See Exhibit "2". However, Claimant is legally entitled to keep 
the separate PPI benefits Surety paid Claimant in 2006 and 2007 pursuant to Idaho Code § 72-
429 because they did not overlap Claimant's award of total and permanent disability benefits 
awarded in July of2012 and relating back to August 2010. See Exhibit "2". 
E. STEEL WEST/SURETY'S BRIEF MISCHARACTERIZES LARSON'S 
WORKERS' COMPENSATION TREATISE AS BEING INAPPLICABLE TO 
THE CASE AT HAND AND THEREFORE NOT PERSUASIVE AUTHORITY. 
In Claimants opening brief, he cited to Larson's Worker's Compensation Law (1997). 
Although the treatise had been updated through 2013, Claimants resources in South Eastern 
Idaho were limited to the 1997 version. Steel West/Surety saw this as an opportunity to question 
the accuracy of the 1997 version. In fact, Steel West/Surety's Brief states that the text cited in 
Claimants Briefhad been "withdrawn and is reserved." (Steel West/Surety's Brief at 12). 
However, upon traveling a distance to find an updated version of the text, Claimant discovered 
that the 1997 text was still included in the 2013 updates and reads as follows: 
-Permanent Partial Followed by Permanent Total-
A familiar combination is permanent partial followed by permanent total. The 
usual holding is that the permanent partial award need not be deducted from the 
subsequent permanent total award. 
Arthur Larson, Larson's Workers' Compensation Law § 92.02[3](2013). 
Apparently, Steel West/Surety had access to Larson's Worker's Compensation, desk 
addition (2013) and was unaware of the fact that Arthur Larson, Larson's Workers' 
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Compensation Law § 92.02[3](2013) is identical to Arthur Larson, Larson's Worker's 
Compensation Law § 59.42(c) (1997). 
Steel West/Surety next argues that §92.02[3] of the 2013 version is only applicable to 
cases when there is one injury followed by a subsequent injury, and our case has an injury that 
later deteriorates. However, §92.02[3] cites to several cases in the majority view that support the 
idea that prior paid PPD benefits should not be reduced when an injury later progresses and the 
injured worker is found to be total and permanently disabled. Durant v. Butler Bros., 275 Minn. 
487 (1967); National Fruit Prod. v. Crespin, 952 P.2d 1207 (1997); Smith v. American & Efird 
Mills, 51 N.C. App. 480 (1981). 
In fact, in Claimants brief, there was considerable amount of attention given to Durant, a 
Minnesota case, that is used in the 2013 version of Larson's for the majority rule that when PPD 
benefits are followed by total and permanent disability benefits, the surety does not receive a 
credit for the PPD benefits it previously paid. As this Court will recall the issue in the Durant 
case is essentially the exact issue before this Court and was framed by the Durant court as 
follows: 
Where compensation has been paid for a condition of permanent partial 
disability and that condition later changes to permanent total disability, 
should any or all of the amount paid pursuant to a stipulated award for 
permanent partial disability be credited on the later award for permanent 
total disability? 
Durant, 275 Minn. at 489. 
In answering the above question, the Minnesota Supreme Court held that an employer is 
not allowed to deduct prior paid PPD benefits from its current obligation to pay total and 
permanent disability benefits. Id. at 494. It reasoned that "the effect" in allowing a reduction in 
the amount of "compensation payable for the permanent total disability by the full amount 
employee received for permanent partial disability is to say that he was not entitled to 
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compensation for the period in which he was permanently partially disabled." ld. However, the 
Court in Durant did place some limitation on its holding by stating that when permanent and 
total disability and PPD benefit payments overlap, the employer is entitled to a credit in the 
amount of PPD benefits paid. ld. Claimant agrees that the Surety in this case should be given a 
credit against his total and permanent disability benefits, only for the amount of PPI benefits 
Surety paid him in September and October 2010. 
This same approach, the majority approach, was also adopted by North Carolina. Smith, 
51 N.C. App. 480 (1981). In Smith, the North Carolina Court of Appeals cited Durant in great 
lengths and confirmed the majority opinion found in Larson's dealing with the overlapping or 
"stacking" of benefits. 
Had the period for the partial disability award overlapped the period of the total 
award, a different result would be required because the stacking of total benefits 
on top of partial benefits, for the same time period, would allow plaintiff a greater 
recovery than the legislative intended. 
Smith, 51 N.C. App. 480 (1981). 
Another jurisdiction that is cited in Larson's as being in line with the majority 
view is the state of Colorado. Crespin, 952 P.2d at 1208. In Crespin case, an injured 
worker received PPD benefits in 1989 after an injury. ld. Thereafter, on three separate 
occasions the worker's claim was reopened because of a worsening condition. ld. Upon 
the third reopening, the worker was awarded permanent total disability benefits. ld The 
Court concluded that the prior PPD benefits and the current total and permanent disability 
benefits "were not duplicative because they were payable in differing amounts and for 
different periods." Id. at 1208. Additionally, the Court stated that if the worker's 
permanent partial disability benefits "could be offset against his subsequent" total and 
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permanent disability benefits, the worker "would, in effect, receive no compensation 
whatsoever for those periods when he was permanently and partially disabled." Jd. 
In this case, Claimant is arguing that the Court do exactly as a majority of states 
have done, as explain in Larson's, and more specifically do what was done in Durant, 
Smith and Crespin. This would allow Claimant to keep the 2006-2007 PPI benefits in 
addition to the total and permanent disability benefits that were to begin in August of 
2010. 
F. STEEL WEST/SURETY'S RELIANCE ON IDAHO CODE § 72-310, IN ITS PRE-
1971 FORM, TO SUPPORT ITS POSITION THAT A CREDIT SHOULD BE 
GIVEN FOR THE PRIOR PPI BENEFITS IT PAID CLAIMANT IN 2006-2007, 
COMPLETELY FAILS TO ADDRESS THE FACT THAT IT HAS BEEN 
REPEALED. 
Steel West/Surety points out that Durant, the Minnesota case, specifically 
recognized that whether or not a jurisdiction allows for a credit for prior PPI or PPD 
benefits is one of statutory interpretation. Steel West/Surety also pointed out that Durant 
specifically acknowledged that pre-1971, Idaho Code § 72-310 allowed for a credit for 
prior paid PPD benefits, which are inclusive of PPI, when a subsequent award of total 
and permanent disability benefits are awarded. Steel West/Surety then cites Endicott v. 
Potlatch Forests, 69 Idaho 450 (1949), which has essentially the same facts as our case, as 
evidence that Idaho law provides for a credit of prior paid PPD and PPI benefits. 
This comes at a great surprise to Claimant, as Claimant had already identified this 
Idaho case in its Brief and conceded that in 1949 Idaho Workers' Compensation law 
specifically had a statute that allowed for a credit of prior paid PPI and PPD benefits to 
be applied against subsequent total and permanent disability benefits. In fact, Claimant 
also cited Endicott stating that the language in the statute allowing for the credit was 
"clear, plain and explicit." (Claimant's Brief at 17). 
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However, the section that allowed for the set off, as described in greater detail in 
Claimant's brief, was Idaho Code § 72-310. As further explained in Claimant's brief, 
Idaho Code § 72-310 was repealed in 1971 and its replacement is contained in Idaho 
Code § 72-408. The only difference is that the legislature specifically took out the "clear, 
plain and explicit" language allowing for the credit of prior paid PPI and PPD benefits. 
This appears to be an effort by the Idaho Legislature to align itself with the majority view 
in Larson's. 
For some reason, Steel West/Surety has failed to address this change in the statute 
and instead uses Idaho Code § 72-310, in its pre-I971 form, a section that no longer 
exists as authority to support its position. For a more detailed explanation of this history 
please see Claimant's Opening Brief. 
G. STEEL WEST/SURETY'S USE OF IDAHO CODE §§ 72-425, 72-406 AND 72-332 
TO SUPPORT ITS BELIEF THAT IT SHOULD RECEIVE A CREDIT FOR THE 
2006-2007 PPI BENEFITS THEY PAID TO THE CLAIMANT IS UNFOUNDED 
AND NOT THE INTENT THE IDAHO LEGISLATURE HAD IN MIND FOR 
THESE STATUS. 
In an effort to find some statutory authority supporting a credit for the PPI benefits it 
paid Claimant in 2006-2007, Steel West/Surety handpicked several section of the Idaho 
Code including Idaho Code §§ 72-425, 72-406 and 72-425. However, these section do 
not allow a credit for prior paid PPD benefits, which are inclusive of PPI. 
1. Idaho Code § 72-425 sets out the factors for Determining a Worker's 
Disability 
In its brief, Steel West/Surety asserts that "Idaho Code 72-425 is clear that total disability 
is inclusive of permanent impairment and not supplemental to that permanent impairment." 
(Steel West/Surety's Brief at 10). The Commission relied on Eckhart v. Industrial Special 
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Indemnity Fund, 133 Idaho 260 (1999), to come to the same conclusion. This case reads as 
follows: 
The evaluation of permanent disability under I.C. § 72-425 includes consideration 
of all physical impairments that were caused by the claimant's work-related 
. . " InJury ... 
Id. at 264. 
Eckhart is distinguishable from the instant case. It only sets out the general rule that 
Idaho Code § 72-425 requires an evaluation of medical and nonmedical factors in determining 
the percentage of disability. However, Eckhart does not discuss or give any guidance on the 
credit issue that is before this Court in the instant case. In fact there are no Idaho cases directly 
on point. Hence, this case is a case of first impression, requiring this Court to examine all the 
Idaho Code sections that are relevant to this question and look to other jurisdictions to see how 
they have resolved this issue. 
For the reasons discussed above, Claimant urges this Court to follow the majority opinion 
as discussed in Larson's and hold there is no deduction for prior paid PPI/PPD benefits followed 
by total and permanent disability benefits. 
2. No Apportionment of Benefits authorized by Idaho Code § 72-406 
Steel West/Surety next argues that Idaho Code § 72-406 also should be interpreted in a 
manner to provide Steel West/Surety a credit for the prior paid PPI benefits in 2006-2007. 
However, Steel West/Surety is asking the Court to broaden the scope of these statutes to cover an 
area that they have never been applied to nor were they intended to be applied to. The Idaho 
Supreme Court has stated that Idaho Code §§ 72-406 and 72-332 deals with the apportionment of 
liability for permanent disability. Horton v. Garrett Freightlines, 115 Idaho 912, 917 (1989). In 
Horton, this Court went through a historical review ofIdaho Code § 72-406 and 72-332 and 
concluded that these sections as "enacted in 1971" convinced the court "that the intent of the 
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legislature ... was to continue the scheme established by the legislature in 1941 for apportioning 
liability for disability that was the result of a work-related injury or disease and a pre-exiting 
impairment." Jd. 
Idaho Code § 72-406(1) has been applied when a worker has an existing impairment and 
then subsequently gets injured. However, both Claimant and Steel West/Surety agree that its 
application is only in case of permanent disability less than total. (Steel West/Surety's Brief at 
11). 
However, Steel West/Surety argues that Idaho Code § 72-406(2) allows for a set off of 
prior paid PPI benefits. This is a very broad and unintended reading of this section. Instead, 
Idaho Code § 72-406 (2) provides an employer protection from paying the same disability 
benefit twice. For example, in this case Claimant was given an 8% impairment rating in 2005, 
which is a portion of a permanent partial disability benefit. Pursuant to this 13% impairment 
rating, Steel West/Surety paid Claimant $11,946.00 in PPI benefits attributable to his back injury 
alone. Several years later, Claimant injury grew worse and Claimant was awarded a new 
cumulative impairment rating of 15% in 2010, for all injuries arising out of the 2005 accident, by 
Dr. Simon, IME doctor for the Surety. This rating constituted an additional 2% impairment over 
and above the 13 % impairment that had been given to the Claimant by Dr. Himmler. Thus, Steel 
West/Surety was required to pay additional 2% in PPI benefits. At his post hearing deposition 
Dr. Simon apportioned the 15% impairment as follows: 5% impairment to the 1994 accident and 
10% impairment to the 2005 accident. Through application of Idaho Code § 72-406(2), Steel 
West/Surety was protected from having to pay again, the 8% PPI it paid in 2006 and 2007 and 
the 5% PPI it paid in 1994. Instead Steel West/Surety was responsible to only pay the PPI 
benefits for the additional 2% impairment award. Claimant agrees with this application of Idaho 
Code § 72-406(2). 
20 
Mistakenly, Steel West/Surety tries to take the application ofIdaho Code § 72-406(2) a 
step further by saying that all prior PPJ payments it paid to Claimant should be deducted from 
the total and permanent disability benefits it now owes Claimant. Steel West/Surety erroneously 
makes this conclusion based upon an unsupported conclusion it makes that total disability 
benefits inclusive of PPI. Again, this has been discussed in great detail throughout this Reply 
Brief. 
As evidence of Claimants mistaken application of Idaho Code § 72-406(2), the Court can 
look to Idaho's legislative history concerning Workers' Compensation law. For example, the 
predecessor statute to Idaho Code § 72-406(2) was Idaho Code § 72-323. The applicable portion 
ofIdaho Code § 72-323, which was changed in 1971, reads as follows: 
.... Any compensation previously paid an injured workman for permanent 
disability to any member or part of his body shall be deducted from the amount of 
compensation provided for the permanent disability to the same member or part of 
his body caused by a change in his physical condition or by a subsequent 
accident. 
Idaho Code § 72-323 (1970). 
This portion of the pre 1971 statute, Idaho Code § 72-323, is identical to the current 
Idaho Code § 72-406(2). Steel West/Surety argues that Idaho Code § 72-406(2) is the statutory 
basis for allowing a credit for prior paid PPD and PPI payments. Therefore, pre-1971, Idaho 
Code § 72-323 must have been the statutory basis for allowing the same credit because it has the 
same language as the current Idaho Code § 72-406(2). This seems strange since Steel 
West/S urety has already admitted, and Claimant agrees, that pre-1971, Idaho Code § 72-310 
used "clear, plain and explicit" language allowing for the credit of prior paid PPI and PPD 
benefits. Thus, before 1971, such a credit was not derived from Idaho Code § 72-323, which is 
Idaho Code § 72-406(2)' s predecessor, because that section was not intended to govern PPD and 
PPI benefits followed by total and permanent disability benefits, Idaho Code § 72-310 was. 
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Steel West/Surety now is arguing that Idaho Code § 72-406(2) should be broadly applied 
to do what pre-1971, Idaho Code § 72-310, was designed to do. By giving Idaho Code § 72-
406(2) such a broad reading, Steel West/Surety in effect is trying to revive a statute that was 
intentionally and specifically changed by the Idaho Legislature. 
3. There is no credit authorized by Idaho Code § 72-332 
The last statute Steel West/Surety briefly uses as support of its assertion that prior PPI 
benefits should reduce total and pelmanent disability benefits is Idaho Code § 72-332. However, 
this section deals with the apportionment of total and permanent disability benefits in respect to 
an employer/surety and the ISIF. There is no mention by Steel West/Surety of how Idaho Code § 
72-332 provides authority to reduce total and permanent disability benefits by prior PPI benefits. 
Therefore, Claimant will not address this section any further. 
H. CLAIMANT IS ONLY REQUESTING WORKERS COMPENSATION 
BENEFITS HE IS LEGALLY ENTITLED TO UNDER THE LAW, NOT A 
DOUBLE RECOVERY. 
Steel West/Surety suggests in their brief Claimant wants a double recovery. They argue 
Claimant will obtain a double recovery if he is allowed to keep the PPI benefits paid in 2006-
2007 and his total and permanent disability benefits that were to start in August 2010. For the 
reasons set forth above, Claimant sees no statutory basis for the claim that total and permanent 
disability benefits are inclusive of PPJ benefits. Under the now repealed Idaho Code § 72-310 
Steel West/Surety would have been 100% correct. However, this section of the Idaho code was 
repealed and replaced with Idaho Code § 72-408, which contains no such provision. 
Observation truly is introspection in this case. It is Steel West/Surety who wants to count 
the PPI benefits they paid from 2006-2007 twice. The first time when they were legally obligated 
to pay the PPI benefits after the first surgery. The second time when they request a credit against 
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their portion of the total and permanent disability benefits they owe to the Claimant. Claimant 
will not be receiving a double recovery if this Court reverses the Commission's decision on this 
credit issue. Claimant is legally entitled to keep the 2006-2007 PPI benefits and the total and 
permanent disability benefits. Not a penny more and not a penny less. 
If this Court were to affirm the Commission's decision on this credit issue the Claimant 
would have to go for approximately 8 1/2 months receiving absolutely no benefits from the 
Surety so the $11,946.00(at a monthly benefit rate of approximately $1400) credit could be 
satisfied to the Surety. Remember the Commission has held that the Claimant is totally and 
permanently disabled. Claimant looked for a job for almost a year and a half and was not even 
given an interview. How is the Claimant going to support himself during this period that the 
Surety gets to sit back and paying him nothing while they enjoy their credit for PPI benefits they 
were legally obligated to pay the Claimant in 2006 and 2007. Claimant submits this sounds a lot 
more like a case of Steel West/Surety double counting their PPI payments and a lot less like 
Claimant retaining a double recovery. 
If on the other hand, this Court reverses the Commission's decision and requires the 
Surety to pay the Claimant its fair share of the total and permanent disability benefits, will no 
interruption and monthly benefits to the Claimant, there will be no double counting or double 
recovery. This is the "sure and certain relief' that the Idaho legislature intended injured workers 
in Idaho to receive pursuant to Idaho Code § 72-201. 
IV. CONCLUSION 
Claimant respectfully requests that this Court reverse the Commission's decision set forth 
in the Order to Clarify dated April 5,2013 and hold that the Claimant is entitled to keep the 
$11,946.00 that he was paid in PPI benefits in 2006-2007. Claimant stipulates and agrees Surety 
is entitled to a credit of$7466.25 for overpayment ofPPI benefits in 2007, and a credit of 
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$2986.50 in PPJ benefits paid in September and October 2010 that overlap with the total and 
permanent disability benefits that were to begin in August 2010. Therefore, Claimant agrees the 
Surety is entitled to a total credit of$10,452.75, not the $22,390.75 that they are requesting and 
that the Commission awarded them in a credit against the Claimant's total and permanent 
disability benefits. 
As to the appeal brought by the ISIF, the Claimant takes no position and leaves this 
decision up to the good judgment of this Court as to who should pay him the total and permanent 
disability benefits he is been awarded by the Commission. 
DATED this $- day of November, 2013. 
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